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MENTAL CAPACITY UPDATE

New Lasting Power of Attorney prescribed form

The Lasting Powers of Attorney, Enduring Powers of Attorney and Public Guardian (Amendment) Regulations 2009(SI: 2009/1884) were laid in Parliament on 15th July 2009. They contain the new prescribed LPA form, which cannot be used until 1st October 2009. The 2007 prescribed form can be used provided they are executed before 1st April 2011. 
You will know from previous SFE Newsletters, we have been involved throughout in the consultation process. There has been a number of user testing days, which involved not just professionals by lay people who have just done LPAs and had problems. Professional form designers and not civil servants prepared the forms.  We have had meetings with the Public Guardian, his legal team and his policy staff on the technical side of the form, and given strong opinions about the form.

There is a trade off with shortening the forms (which virtually all consultees favoured) resulting in a smaller font size and continuation sheets. The OPG have given us assurances their processes are now robust enough to cope. 

There will be a large font version available on the OPG web site from 1st October.

Each form is between 11-12 pages long, compared to 25 pages of the 2007 prescribed form and comes with a separate information sheet as well as continuation sheets.
Continuation Sheets:

· Generic Form A1 - continuation sheet for adding additional original and replacement attorneys and named persons.

· Generic Form A2 - continuation sheet to extend conditions, restrictions and guidance where more space is needed than the form provides.

· A3: HW continuation sheet for donor’s unable to sign or make a mark and need to sign at their direction for health and welfare powers.

· A3: PFA continuation sheet for donor’s unable to sign or make a mark and need to sign at their direction for property and financial affairs powers.

· Generic Form B continuation sheet for second certificate provider, where no person has been chosen to be notified of the registration of the power.
· Form C - continuation sheet for where Trust Corporation has been appointed as the original or replacement attorney.

·  Draft - Lasting Power of Attorney - property and financial affairs (PDF 0.56MB) 

·  Draft - Lasting Power of Attorney - health and welfare (PDF 0.55MB) 

·  Draft - Lasting Power of Attorney continuation sheets (PDF 1.07MB) 

·  Draft - Lasting Power of Attorney information sheet (PDF 0.29MB)
NB: Read about discounted training in the SFE News section 
OPG annual report and accounts 2008 - 2009 
This report contains details of the OPG's performance and the work undertaken during 2007 – 2008 and contains the annual report by the Public Guardian to the Lord Chancellor on the discharge of his functions. 

This report specifically covers the statutory role and duties of the Public Guardian, and is separate from the annual report of the OPG as an agency. 
Some interesting points raised in the report:

· 75% of application forms are valid on receipt and get registered promptly (should this be LPAs or the application forms only?) - This means 25% are still causing a problem.

· In 2008-09, the OPG as part of their supervision role assessed 13,148 cases (3,031 were reassessments of existing Deputies and 10,117 were new Deputies) and actively reviewed 2,609 Deputyship reports.

· Since the implementation of the Mental Capacity Act in October 2007, there has been a 300% increase in referrals for investigation into the work of Deputies and Attorneys.

· They have made 61 applications to the Court to discharge Deputies or remove Attorneys.

· Professionals make more than half of all applications to the Court.

· The court contact team receives approximately 200 calls per day from applicants and Deputies.

· The OPG call centre receives between 1,100 and 1,200 calls per day, and 60-70 per cent of these relate to the making and registration of Powers of Attorney.
To read the report in full click:

http://www.publicguardian.gov.uk/docs/opg-annual-report-accounts-2008-091.pdf
Change to the rate of interest paid on the basic and special accounts 

From 1 July 2009 the Court Funds Office's interest rates will be: 

Basic account rate 0.3% 

Special account rate 0.5% 

If you act on behalf of someone who has units in the Equity Index Tracker Fund, these units will be unaffected by the changes to interest rates paid on funds held in court. 

A few SFE members have been in touch, concerned about whether they need to do anything. Whether a deputy needs to consider a better return on income will depend on:

· The size of the investment

· The life expectancy of the client

· The client’s financial needs
· Whether the client needs immediate access to funds
· Competitive rates elsewhere with immediate access
· The client’s attitude  (if known) to investment risk
As a deputy has to act in the client’s best interests, it may be sensible to obtain independent financial advice on the most appropriate way to hold the funds. This then can be used to support the decision made, if challenged at a later date.

Improvements in the Court administration

The SFE email forum has been active with positive reports on the court administrations role in urgent cases. This has been fed back to Gaby Bradshaw, head of administration at the Court. The COP teams are working flat out as they are now receiving around 1700 applications per month, which is above the 1500 average they had envisaged.

PROBATE UPDATE

The Non-Contentious Probate (Amendment) Rules 2009 (SI2009/1893)

This Rule amends Rule 32(1)(a)(i) of the Non-Contentious Probate Rules 1987 to enable a second female parent to apply for a grant of letters of administration on behalf of a child in the estate of a deceased person. This amendment reflects the new legal parenthood provisions for same sex female couples who have a child together following assisted reproductive treatment, inserted into Sections 2 and 4 of the Children Act 1989 by the Human Fertilisation and Embryology Act 2008 (the 2008 Act). This instrument amends Rule 32(1)(a)(i) with effect from 1st September 2009.

The Non-Contentious Probate Fees (Amendment) Order 2009 (SI 2009/1497)
This Order amends the Non-Contentious Probate Fees Order 2004 (S.I. 2004/3120 so that:

(a) Schedule 1A is replaced by an amended Schedule 1A so that the provisions for remission and part-remission of fees are consistent with those that apply in other court fee orders. 

(b) It increases the amounts that may be deducted from a party’s gross monthly income for living expenses. The amount that a party may deduct rises from £296 to £315. The amount for each child of the party rises from £228 to £244 and the amount that may be deducted if the party has a partner rises from £150 to £159. 
Court Funds Office Form 209 amended
The Court Funds Office has amended form 209, which is to be used for cases where the total value of the estate of the deceased is £5,000 and over.  

  

The main change is that the legal personal representative can sign the form in the presence of a witness, rather than being sworn before a practicing solicitor, Justice of the Peace etc. It is only necessary for one legal personal representative to sign the form where there is more than one PR on the Grant as long as letters of consent from the others are included with the application.     

Form 210 is to be used for cases where the total value of the estate is under £5,000 and still needs to be sworn in the usual manner, as no Grant to the estate is required.    

Please visit our forms section (http://www.courtfunds.gov.uk/forms/forms_cfo.htm.) for the amended form 209 (under the Court of Protection section).     

SOCIAL CARE UPDATE

The Green Paper: Shaping the Future of Care Together

The Government wants to build the first National Care Service (NCS) (an equivalent to the NHS) in England. Although the Government claims to have set out a  ‘vision’ for a new care service, much consolidates what already exist or should exists, with options for funding up for debate. 

What would the NCS provide?

1.
Prevention services

The right support to help individuals stay independent and well for as long as possible and to stop their care and support needs getting worse. This could be in the form of telecare or housing support payments. People who are leaving hospital and need care and support for the first time should have the right to the re-ablement help they will benefit from at home, for example for six weeks. This extra support will help people get back to their normal lives and should save money for the care and support system and the NHS. (This seems to build on intermediate care services, which is currently patchy around the country).

2. National assessment

Wherever the person lives in England, they will have the right to have their care and support needs assessed in the same way. (In theory, currently, if local authorities follow the Single Assessment Process, older people who are disabled or may be in need of community care services should receive the same mode of assessment.) The needs assessment would operate nationally, so there would be no need for a reassessment if the person moves area.  There would be a right to have the same proportion of their care and support costs paid for wherever they live. The document suggests either a third or a quarter. This would be fair when considering regional variations, for example in London the cost of care is significantly higher than in other parts of the country.

3. A joined up service

Whatever the person’s care and support needs, services will work around them and will be better joined up. The document talks about achieving this by changing the mindset and behaviour of staff, within the heath, housing, social care system and disability benefits system. (There is already legislations which is meant to facilitate a joined up approach) 

4. Information and advice

When a person needs care and support, or are preparing for it, they will find it easy to get information about who can help them, what care they can expect and how quickly they can get it. The document suggests utilizing third sector services, such as charities and voluntary organisations or expansion of comparison web sites. There would be established an independent organisation to give best value advice (it seems similar to the NICE organisation for health).

5. Personalised care and support

Care and support will be designed and delivered around the person’s needs, with much greater choice over how and where they receive support, and the possibility of controlling their own budget, wherever appropriate. (This is already part of the personalised agenda).

6. Fair funding

For those who are eligible, their basic care and support costs will be paid for, regardless of the individual’s resources. (There was no discussion as to eligibility). The care and support costs do not include accommodation because it is expected that people should pay for their own food and lodging, even if they were not in a care home. 

The proportion (not the level) of funding would therefore be the same whether the person were in a care home or in their own home. The document sets out three approaches to fund the care and support component:

Partnership - In this system, everyone who qualified for care and support would be entitled to have a set proportion either a quarter or a third (whatever is finally decided). People who were less well-off would, like now have more care paid for, as they would qualify for financial assistance through benefits or if in a care home, their accommodation and board paid for. The cost would be raised through general taxation.

Instead of people receiving attendance allowance and similar benefits based on disability, it would go into one pot to fund the basic care and support. The report did not recognize that many people who claim attendance allowance actually get the money for supervision. The document is not consistent in how it defines ‘care and support’ (see page 7 and 29 as an example) but fails to explain what ‘basic care and support is’, which would be covered by the partnership option.
Insurance - Everyone would be entitled to have a share of their care and support costs met, just as in the Partnership model. But this system would go further to help people cover the additional costs of their care and support through insurance, if they wanted to. The state could play different roles to enable this. It could work more closely with the private insurance market, so that people could receive a certain level of income should they need care. Or the state could create its own insurance scheme. If people decided to pay into the scheme, they would get all their additional care and support free if they needed it.

People could pay in several different ways, before, after retirement, or after their death if they preferred, by way of a universal deferred payment. As an indication of the costs, people might need to pay around £20,000 to £25,000 to be protected under a scheme of this sort, compared with the average cost of care for a 65-yearold, which is £30,000. As it would be voluntary, the premium would be more expensive as less people would be prepared to buy into such a scheme.

Comprehensive - Everyone over retirement age who had the resources to do so would be required to pay into a state insurance scheme. Couples would have to pay a lower rate. Everyone with eligible needs would qualify for additional care and support for free when they needed it. It would be possible to vary how much people had to pay according to what they could afford. The size of people’s contribution could be set according to what savings or assets they had, so that the system was more affordable for people who were less well off. 

Alternatively, if people wanted to be able to know exactly how much they would have to pay, most people other than those with lower levels of savings or assets could be required to pay a single, set figure, so that people knew how much they would have to save for.

The government’s rationale for making only the over 65s pay, is because they generally have the assets to pay and have benefited from free state university education and increase in property prices. Younger people with disabilities would not be in a position to pay, as they generally will not have the assets to pay into a scheme. The premium could be paid by installments or lump sum either during their lifetime or after death by way of a universal deferred payment. One can see that this policy may provide a further incentive for people to gift their home before they reach retirement in a bid to avoid paying the charge.

The document is not clear about the health and social care divide and whether the RNCC would be consolidated with other funding streams which are in respect of the cost of care as only attendance allowance was given as an example.

What is the benefit from the partnership option?
The average weekly cost in the UK of a nursing home bed is £664 and residential care bed is £464. RNCC from Primary Care Trusts for nursing care is currently £106.30 Attendance allowance at higher rate is £70.35

Self-funders in nursing home therefore have £176.65 paid towards their care fees, which is 26.6% of the cost (i.e. just over one quarter). It is unclear of the nursing care contribution would still be paid, in which case people would be better off. For self funders in a residential home they would be better off as they currently receive only 15.16% of their care costs funded via attendance allowance.

To read the green paper click:

http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_102338
Consultation on new eligibility criteria for social care


The government has launched a consultation into new eligibility criteria for social care to replace the Fair Access to Care Services (FACS) guidance (2003), which was introduced to address inconsistencies across the country about who gets support, in order to provide a fairer and more transparent system for the allocation of social care services.


The government aims to place eligibility criteria firmly within its personalisation and prevention policy set out in ‘Putting People First’; ensure that the process for determining eligibility is as fair, transparent and consistent as possible, leading to high-quality outcomes for people seeking support.
In Cutting the Cake Fairly, The Commission for Social Care Inspection (CSCI) identified evidence that raising eligibility thresholds without putting in place adequate preventative strategies often leads to a short term dip in the number of people eligible for social care followed soon after by a longer-term rise. Councils should avoid using eligibility criteria as a way of restricting the number of people receiving any form of support to only those with the very highest needs. Rather, they should consider adopting a strong preventative approach to help avoid rising levels of need and costs at a later stage.

However the four bands of eligibility have not been altered. It seems the document is about the mind set and approach by councils to the assessment.

CSCI identified that carers are often willing to provide substantial amounts of personal care but can find it difficult to manage with household tasks at the same time. For this reason, councils should avoid being too restrictive about what kind of support should be made available if it can sustain the caring role and maintain independence and well being in the longer-term. 

The document flags up concerns that inexperienced staff may make poor judgements, with needs being insufficiently explored, people being screened out too early or not given adequate signposting to other sources of support. 
There is the tendency of some councils to regard people funding their own care as outside of council responsibility. Councils should ascertain if because of a lack of help, key aspects of independence and/or well being, including involvement in employment, training and education and parenting responsibilities are compromised and provide support.

The consultation can be found on the DH website at
http://www.dh.gov.uk/en/Consultations/Liveconsultations/DH_102362 and runs until 6 October.

Fairer contributions guidance: calculating an individual's contribution to their personal budget
The Department of Health has published supplementary guidance for the Fairer Charging Policies for Home Care and other non-residential Social Services (the 2003 Guidance), which was updated in 2003 under section 7 Local Authority Social Services Act 1970, (meaning it must be followed). This new guidance provides councils with a model for calculating a person's contribution to their personal budget and must be used by March 2010. A personal budget is an upfront allocation of social care resources to a person who is eligible for support, which is an amount of money necessary to meet their needs.

The guidance does not introduce any changes to the way councils undertake financial assessments, or how they treat the income or savings of personal budget holders.

Currently, the cost of service for charging purposes is calculated depending on the composition of an individual’s care package and according to the policy of the local council regarding charges for homecare, day care, meals, transport and other services. This cost of service is then compared with the individual’s available income, determined by a financial assessment in accordance with the 2003 guidance, and the individual is charged no more than the lower of these two amounts. 

Councils should calculate a percentage up to 100% to be applied to all personal budgets, across all client groups except where specifically excluded from charging in accordance with the 2003 Guidance to determine the proportion of a person’s personal budget that will be subject to a service user contribution. Applying this percentage to a person's personal budget will produce the council’s maximum possible charge to that person for its serviced. This figure will then be compared against the person’s available means as calculated in accordance with the 2003 Guidance ensuring that the person’s actual contribution is not more than the lower of the two figures. 

Councils must have regard to the effect of contributions on a user’s net income that should not be reduced below the levels set out in the 2003 guidance. 
Download Fairer contributions guidance: calculating an individual's contribution to their personal budget (PDF, 291K)
HEALTH UPDATE

First specialist dementia advisors start work

People with dementia and their families will get more support throughout the course of the illness as the first dementia advisors start work. The advisors will act as a guide to help people with dementia and their families navigate the care and support system throughout their illness. They will help provide easy access to care, support and advice.

The sites piloting support networks will test different ways of providing local practical and emotional support for people with dementia and their carers and give them an opportunity to take an active role in developing local services. Some of the services that will be piloted include dementia cafes – places where people with dementia and their carers can meet up - and a simple social networking site which will allow people with dementia to network with others.

Several of the demonstrator sites will also focus on working with harder to reach minority groups such as people with learning difficulties, British Minority and Ethnic groups and people who do not speak English.
The demonstrator sites are as follows:
Dementia Adviser: Bracknell Forest; Bradford; Bristol; Lancashire; Croydon; Medway; East Sussex; Enfield; Hampshire; Kingston upon Thames; Kirklees; Lincolnshire; Norfolk; Northamptonshire; North Tyneside; Oxfordshire; Redcar and Cleveland; Somerset; Suffolk; Warwickshire; Worcestershire and Wigan.

Peer support: Brighton and Hove; Cornwall; Cumbria; Derby; Hackney; Hertfordshire; Kent; Lambeth/Southwark; Leeds; Milton Keynes; Newham; Nottinghamshire; Salford; South End; Stockport; Surrey; Torbay; and Wakefield.

Care Quality Commission investigation report into West London Mental Health NHS Trust 21st July 2009

The Care Quality Commission has reported that inpatients at West London Mental Health NHS Trust had been put at risk due to a failure to properly investigate suicides and learn from serious incidents. Following an investigation into the trust, the CQC also highlighted serious concerns relating to sub-standard buildings, not enough beds, poor physical healthcare, not enough staff and lack of staff training.

Some of the findings:
The trust failed to properly investigate or report serious incidents
· There was confusion over how incidents should be investigated and the trust did not always follow its own policies for internal investigations. 

· Investigations took, on average, nine months to complete and in one case took almost two years from the time of the incident. The trust was aware of the delays, but did not take action to improve the process. 

· Some investigations did not properly examine important factors in the incident. For example, one did not make recommendations about a ligature point although suicide had occurred by hanging. In another report, the possibility of self-harm or attempted suicide was not considered despite the existence of a suicide note. 

The trust did not learn from previous incidents or implement all previous recommendations
· Internal investigation reports repeatedly made the same recommendations relating to management of risk, training of staff and the need to reduce the number of ligature points or minimise their risk. This suggests that the recommendations had not been implemented. 

· There was confusion among staff about who was responsible for implementing action plans arising from serious incidents and there were no clear systems in place to implement them.

Wards at some sites were overcrowded 

· The Royal College of Psychiatrists recommends that bed occupancy rates should not be higher than 85% if a safe environment is to be provided. Yet bed occupancy at some sites was often higher than 110%. 

· Between January 2008 and September 2008, there were 76 occasions at Hammersmith and Fulham when patients did not sleep in beds because none were available. Staff reported that this caused some patients to become upset and angry. Staff did not recognise the potential risks of this and a non-executive director said it was "better than nothing". 

· Psychiatric Intensive Care Units (PICUs) are for patients in an acutely disturbed phase of a serious mental disorder and are intended for short periods of care until the acute episode is over. Patients often remained in the Hammersmith and Fulham PICU for longer than necessary because no beds were available on other wards. In one case, a patient remained in the PICU for four months longer than necessary. Spare beds in the PICU were also used to accommodate patients overnight when beds could not be found for them on other wards. Accommodating people in such settings could adversely affect their recovery. 

MANAGING FINANCES UPDATE

Land Registry fee Increase

The Land Registry fees increased by 25% on 6 July. The fee increase is intended to reduce the current operating loss caused by the reduction in the number of transactions in the property market. Land Registry is dependent on fee income to cover its costs and has been seriously affected by the fall in property and mortgage transactions over the past year.
The increases mean that the fee for registering a property worth £100,000 would increase from £100 to £130. For a property worth £1million, the fee would go up from £420 to £550. There will also be increases in fees for providing information, including official searches and official copies, with for example, the fee for a postal official search increasing from £6 to £8.
For a full schedule of the fee increases, visit http://www1.landregistry.gov.uk/fees/newfeeorder. 

IMPROVING YOUR SKILLS
New Law Society Practice Note on making gifts of assets
Solicitors are regularly instructed to assist in the making of a gift of assets. Whether the client is transferring property or investments to others for various reasons, the client must be advised of the benefits and risks of making such a gift.

This practice note advises on dealing with a client who intends to gift assets.  It is operational from 16 July 2009. The practice note brings up to date the previous guidance issued in 1999, with case law and an expectation that professionals should also be aware of the health care services, such as s117 aftercare and NHS continuation health care.

Click:http://www.lawsociety.org.uk/productsandservices/practicenotes/giftsofassets/3178.article
Charity Commission publishes guidance on charities established by commercial companies

SFE Member, Stephen Duffy from Buckles Solicitors posted the following on the SFE email forum, which is of interest to all:

On 3 July 2009, the Charity Commission published guidance on charitable corporate foundations, that is, charities established by commercial companies. Since the Commission has not previously issued guidance specifically dealing with the special issues that affect this category of charities, those advising founding companies and corporate foundations will welcome this publication.

The guidance gives the Commission's views on a range of issues that typically arise when a commercial company establishes a charity. It emphasises in particular that:

· The charity must not be set up, even in part, as a public relations exercise for the company or, once established, operate for the company's private benefit.

· The charity must be, and be seen to be, separate from and independent of the company.

· Before appointing employees of the founding company as trustees of the charity, you must consider the conflicts of interest and loyalty that could arise.

· While it is legitimate for the founder to make donations to the charity with conditions attached, the charity's trustees must always consider whether it is in the charity's interests to accept the funding subject to the conditions.

Source: Charity Commission: A Guide to Corporate Foundations.
For Dementia Website
 
'For Dementia' has refreshed its website making it easier for visitors to navigate around the site, access the information they need to increase their understanding of dementia, and find out about the support on offer from the charity for families, people with dementia and professionals working in dementia care.
http://www.fordementia.org.uk/
Pay less tax Guide

Age Concern and Help the Aged has published the 2008-09 update of its annual guide ‘Pay less tax’: 

Pay less tax 2009-10. 
Tel: 0870 442 2120 (Age Concern and Help the Aged books) 

http://www.ageconcern.org.uk/bookshop/index.cfm?fuseaction=Category&Category=921D6F60-9D7A-4681-B4D4E71419BEF384
Your rights to money benefits 2009-10 

Age Concern and Help the Aged has published the annual update of ‘Your rights to money benefits’:
Your rights to money benefits 2009-10. 
Tel: 0870 442 2120 (Age Concern and Help the Aged books) 

http://www.ageconcern.org.uk/bookshop/index.cfm?fuseaction=Category&Category=921D6F60-9D7A-4681-B4D4E71419BEF384
STATISTICS AND REPORTS
Councils pay more for care homes

According to Laing & Buisson's annual survey, baseline fee rates for the 200,000 council which supported elderly people in independent sector care homes across the UK have received an average uplift of 2.6% for financial year 2009/10. This is a slight fall compared to the 3% increase seen in last year’s round of uplifts
The survey also showed that the declining trend in the volume of local authority care home placements is likely to continue for at least the next year, at a slightly faster rate than the previous year. On average across the UK as a whole, based on these returns, the number of older people supported by local authorities in care homes is projected to decrease by 1.1% between the start and the end of financial year 2009/10.

The survey indicates that there continues to be a trend towards the stricter application of eligibility criteria for public sector assistance. Almost three quarters of councils only offer support to people assessed as having Substantial needs or above, with 4% of councils only offering support to those assessed as Critical. Only one council offers support to people assessed to have low needs with the remaining 21% offering support to those with moderate needs or above. 

Long-term care costs 'to double'

People approaching retirement can expect the cost of residential care in their old age to double in the next 20 years in Britain, research by SAGA suggests. It estimates a four-year stay in a care home will soar from £112,312 to £223,476 by 2028 as care home fees are continuing to rise well above inflation. 

 Please Mind The Gap: Parkinson's Disease Services Today

A report published by the Parkinson’s Disease Society investigated access to health and social care services for people affected by the disease. It reveals major inequalities in access to information and services for people with Parkinson's and their families. 

Summary of findings

· Evidence of significant inequalities in service access, including major inequalities across the whole of England, Wales and Northern Ireland in access to all aspects of care

· Poor information provision and signposting, especially with regard to social care

· Poor understanding of Parkinson’s disease amongst some of the professionals involved

· Limited access to respite care and other support for carers

· Lack of integrated working between the range of services involved in the different aspects of care for people with Parkinson’s disease and carers

· Concerns about access to appropriate services for people living in care homes and for black and minority ethnic groups.
To read the report: http://www.parkinsons.org.uk/PDF/APPG_Report_Please_Mind_the_Gap.pdf
Research and Development Work Relating to Assistive Technology 2008-09

Section 22 of the Chronically Sick and Disabled Persons Act 1970 requires a report to be laid before Parliament each year describing the research activity the government has funded to improve equipment for disabled people. In 2000 the term ‘assistive technology’ replaced ‘disability equipment’ in the title of the report, reflecting the terminology used in the field. 

The report covers research and development work carried out by or on behalf of any government department in relation to equipment that might increase the range and independence of older and disabled people. The current report outlines the role of assistive technology in making independent living easier for older people and disabled adults and children. The report describes the wide range of government-funded projects supporting the development, introduction and evaluation of assistive technology.

Read more:

http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_102241
CASE LAW ROUND UP

Court of Protection Reports:


Re Peart-Davies (an order of the Senior Judge, 9 June 2009)
 
The donor appointed in a LPA three attorneys to act jointly and severally, and imposed the following restriction:  "I require that two attorneys must act at any one time so that no attorney may act alone."  The donor seemed to have ticked the wrong box - instead of’ together and independently’ they should have ticked ‘together in respect of some matters and together and separately in respect of other matters’.

On the application of the Public Guardian the court severed the restriction on the ground that it was ineffective as part of a LPA.
Re Harries (an order of the Senior Judge, 22 June 2009)
 
The witnesses to the signatures of the donor and the attorney left the space for the signature of the witness blank, and wrote their names (and addresses) in capital letters in the space for the name and address of the witness.  On the application of the attorney it was held that the instrument was a valid EPA.  The judge added that the decision would have been otherwise if the names and addresses of the witnesses had been typed.
Re Meaker (an order made by District Judge Ralton, 16 June 2009)
 
The donor appointed in an EPA two attorneys to act jointly and severally.  She added the following restriction: "My attorneys shall act jointly at all times unless the death, incapacity or bankruptcy of either one of them shall preclude her from acting, in which case the other Attorney shall continue to act alone".  

On the application of the attorney the restriction was severed as being ineffective as part of an EPA.
Re Reading (an order of the Senior Judge, 25 June 2009 

The donor appointed in a LPA her husband and two of her children as original attorneys and a third child as replacement attorney.  She added a restriction to the effect that, if her husband should predecease her, any decisions "must be agreed by all four of my children".  The fourth child had not been appointed as attorney or replacement attorney.  

On the application of the Public Guardian the restriction was severed as being ineffective as part of an LPA, because it was not open to the donor to require that a person who was not an attorney should join in the making of decisions by the attorneys.

Deprivation of Liberty -  W PCT V TB (An Adult By Her Litigation Friend The Official Solicitor) and others [2009] EWHC 1737 (Fam)
By the time the judgement in this case was made, TB had committed suicide and highlights the complexities of caring for a person with mental health problems and efforts made by numerous parties to help her.

The issue for the court was whether TB was eligible to be derived of her liberty under the Mental Capacity Act 2005 (MCA) (either by an order of the court under 16A or as standard authorisation, pursuant to the Deprivation of liberty Safeguards (DOLS) under Sch 1A or whether she should be formally detained under the Mental Health Act 1983 (MHA).

TB was a 41-year-old lady, who suffered from an acquired degenerating brain injury with an associated psychiatric disorder. She was constantly pre-occupied by sensations in her head, neck and stomach, believing for example, that blood was flowing from her brain into her stomach and down her left leg, a situation she found both painful and distressing. As a result she would often call 999 emergency services, taxi firms, her GP, and the Community Mental Health Team (CMHT) for help. She was not eating properly; losing significant amounts of weight; not caring for herself; there was a risk of suicide there having been several previous attempts; she displayed aggressive behaviour; and there was a further risk of exploitation of her by others given her general behaviour towards strangers. 

She had been provided with a range of psychiatric treatments, none of which had been successful. The CMHT felt the only way likely to ameliorate her fixed delusional beliefs was by the provision of a complex package of intensive neuropsychological and neuro-behavioural therapies in a residential unit.
She had been living with her brother, but as her mental health deteriorated, she was moved into V, a care home registered under the Care Standards Act 2000 in early 2009, which was not a hospital able to treat her under the MHA. TB clearly expressed a wish to leave the care home, so authority was sought for a declaration that she be deprived of her liberty. 
Interim declarations had been made confirming she lacked mental capacity to make the decision of where she should live and her treatment; it was in her best interest for her to be in the care home; and reasonable restraint be used, including measures that would amount to deprivation of her liberty. 

It was in her best interest, in particular as detention under the MHA would not be helpful, as the specialist treatment required would not be available in mainstream psychiatric services and such a placement would be detrimental to her welfare, as it would have increased her level of distress. The care home was in close proximity to her family, who were considered to be an important part of TB’s treatment and rehabilitation. V was a suitable care home and the staff was skilled at dealing with her care needs, to the extent she had not needed to be physically restrained. However the care home felt there were limits on how far they could go with persuasion and distraction in stopping TB from leaving.

The judge was helpful in setting out the methods to detain TB as mild physical restraint and fob locks to prevent her leaving the care home.
Subsequently there was conflicting expert evidence regarding whether it was in TB's best interest to be detained at the care home on a long-term basis. Pending a full neuro- psychiatric assessment being carried out, the court considered whether TB was eligible to be detained under the MCA.

HELD:
Section 16A of the MCA circumscribed the powers of the court to make a welfare order which incorporated an element of deprivation of liberty. If TB were ineligible to be deprived of her liberty under the MCA as ascertained by Sch. 1A, then the only potential option for detaining her lawfully would be under the MHA. 

TB fell within Case E under Sch.1A para.2 of the MCA, as she fell within the scope of the MHA but was not subject to any of the mental health regimes. If she was a ‘mental health patient’ and she objected to this or to being given mental health treatment, TB would be ineligible to be deprived of her liberty under the MCA. 

Sch.1A para.16 of the MCA defines ‘mental health patient’ as a person accommodated in a hospital for the purposes of being given medical treatment for a mental disorder. The care home was not registered as an independent hospital, nor was it part of the NHS, and it did not fall within the definition of a ‘health service hospital’ in Sch 1A para. 17 MCA; s.34 (2), s.145 or Part 2 of the MHA; or within s.275 of the NHS Act 2006.
Therefore TB could not be detained under the MHA, as the care home did not accept patients under that Act. The effect was the TB was eligible to be deprived of her liberty under the MCA, if there was sufficient evidence to establish her best interests, which in the circumstances there were.

Judicial review was not appropriate forum - R (On The Application Of F & Ors) v Wirral BC [2009] EWHC 1626 (Admin)

This action was brought by 25 Claimants against Wirral Borough Council (“the Council”) alleging that the council’s eligibility criteria was unlawful; they had failed to assess the claimants’ presenting needs and then evaluate these against the criteria; had produced inadequate care plans and had failed to provide sufficient finding to met the needs.

All the claimants have varying levels of disabilities and reside in supported living accommodation. The accommodation is owned by a company (S). S considered that the council had improperly failed to meet its legal obligations to the claimants and as a result had deprived them of funds which would in turn reimburse S for the assistance provided by it to them. 

S, acting on behalf of the claimants complained to the council and asked that the matter be referred immediately to the second stage of the statutory complaints procedure, that of "investigation", under the Local Authority Social Services Complaints (England) Regulations 2006 reg.9 and that within 14 days the local authority should carry out a multi-disciplinary assessment of each of them in accordance with its legal obligations under s.47 of the NHS and Community Care Act 1990. 

The council said that the first stage local resolution procedure was more appropriate and set out the current position in respect of each claimant; highlighting that assessments had been completed; reviewed; or that current social work was being carried out in respect of all but one claimant (who was not previously known to social services). 

Several days later the claimants sent judicial review pre-action protocol letters to the council alleging it had failed to carry out any needs assessment and subsequently issuing the judicial review claim. The council argued that judicial review was not appropriate in the circumstances. 

HELD: 
The way the claim has been conducted had been unsatisfactory, as there was an absence of proper particularity in the pleadings of the precise complaints. 

The court was not required to rule on each and every detailed point made by the claimants in the documentation, as the underlying complaints in each case were not the proper subject of judicial review proceedings, as it was not the proper forum in which to probe into the adequacy of community care assessments. 

The case before the court was initiated by an entirely unjustified global complaint that no assessments had been carried out. There was a full and adequate complaints procedure in which the complaints could be resolved. The remedy of judicial review would not be granted where there was an alternative remedy.

SFE NEWS

LPAs: the new forms - Webinar training

CLT are running a webinar on Lasting Powers of Attorney - New Forms on Friday 4th September. It will: 

· Clarify the need for specific changes

· Take delegates through the new forms and accompanying support material

· Highlight drafting considerations

The usual fee for CLT Subscription Members is £75 and Non Subscribers £150 However, CLT are giving SFE members a discount of 10% discount.

Members wishing to book please click on the link: http://www.clt.co.uk/coursedisplay/1689918.
BBC Radio 4 Money Box

Saturday morning listeners to BBC Radio 4’s Money Box programme on the 18th July, will have heard SFE Chair, Caroline Bielanska talking about the Government’s Green Paper with proposals to charge retired people a lump sum to fund part of the care package. In the couple of minutes air time, Caroline explained that in broad terms the right options had been put forward for debate, but would be unpopular to those who do not immediately see they may need care in the future. There was also the risk that people will dispose of their home before retirement to try and avoid paying the sum.

The Book of Knowledge

All paying members will by mid August receive a copy of the Book of Knowledge, which will contain our current publications that can be downloaded from the web site as well as our two printed leaflets, which you may purchase, via SFE administration, admin@solicitorsfortheelderly.com .

There are some great marketing ideas, which we hope members will find useful, written by SFE Vice Chair, Jennifer Margrave and SFE Development Officer, Lakshmi Turner.

Deputyship Pack

The SFE Deputyship Pack is now available exclusively to SFE Members. The pack includes: 

· Guide to deputyship process for a financial order

· Guide to making decisions as a deputy

· Wording for property and affairs deputy application for COP1

· Standard letter to Doctor - guidance for COP3

· Guidance on completing part B of COP3

· Information for section 4 of COP3

· Letter to deputy to sign documents

· Letter to relatives

· Standard info to include in form CO15 notice to relatives

· Standard info to include in form CO14

· Letter of service to court

· Letter confirming appointment of a deputy

· COP3 Statutory will capacity certificate

· Consent to act as executors in statutory will

· Statutory will

· COP24 Witness Statement in support of statutory will

If you wish to purchase one, please download and complete the order form, available on the link below. http://www.solicitorsfortheelderly.com/uploads/deputyship_pack_order_form.pdf
You will need to complete and return the order form to Sue Carraturo at SFE Administration (admin@solicitorsfortheelderly.com) together with a cheque for £50. You will need to allow up to 28 days to receive your pack, which will be sent to you as a PDF. 

Survey on Will Writers

Members appear to be increasingly concerned about the activities and quality of work by some will writers. SFE have compiled a dossier of examples of poor practice and over charging, particularly to advance payments for storage of documents and very poor advice. It seems common for some will writers to misrepresent the role and cost of involving a legally qualified, insured and regulated lawyer to gain the business.

We have sent a copy of the dossier to the Financial Times, as they are currently covering the issue of on line wills. 
SFE are undertaking a survey of members about their concerns, to give the directors a better view of whether SFE should be taking a more proactive action.



If you have not completed the survey but wish to do so please use the link:
http://FreeOnlineSurveys.com/rendersurvey.asp?sid=krq2hevriezdxot621043
REGIONAL NEWS

London

Chris Belcher is stepping down as the regional co-ordinator for London. We would like to thank Chris for his work in the London group. If anyone is interested in being the London Regional Co-ordinator, please contact Lakshmi Turner – Lakshmi@salsa.eclipse.co.uk or Sue the SFE administrator – admin@solicitorsfortheelderly.com

Somerset 

We are delighted to announce that Margaret Lang from Stephens Scown Solicitors and Ruth Palmer from Wards Solicitors have taken over from David Sinclair as joint regional co-ordinators for Somerset.

Devon and Cornwall

Louise Tribble the new regional co-ordinator for Devon and Cornwall has been extremely proactive and has planned her activities for the next 12 months and has been now received her discretionary grant. 

The Devon and Cornwall inaugural meeting takes place on 14th September, so please book your place as soon as possible. The inaugural speaker is Caroline Bielanska.

Reports from the Regions

A Very Successful Year for South Central 

Report by Caroline Coats, Chair, South Central Group

Our year started in Portsmouth in September with a half day meeting where Liz Holdsworth brought us up to date with determining and challenging entitlement to Continuing Care funding.  Liz has spoken to us before and was back by popular demand and given more time.  Always very informative, I am sure we will be asking her back again before too long.  Approximately 30 of our members attended and we also had Carers Together and Fraser & Fraser in attendance with stands.

November was in Bournemouth and an evening meeting with Roger Kemp of the Office of the Public Guardian.  This was a good opportunity to hear first hand about the changes being made to improve service.

Our best meeting of the year came in March.  This was in Winchester and 60 solicitors arrived for a half day meeting with Martin John, the Public Guardian.  He was very well received and delivered his message in an engaging and interactive way.  Without exception everyone was hugely impressed.  Details of this meeting were passed to our local STEP groups.  This led to new members for SFE and greater awareness of our existence.  Carers Together had a stand at this meeting and subsequently arranged their own event with Martin John (in July) to which our members were invited.

May saw us at an evening meeting in Southampton where approx 45 members were entertained by James Wilson, from Southampton University and who devised the Memory Matters courses for carers of those with dementia.  Again an engaging and humorous speaker he explained how to approach people with dementia in order to discuss things.   His presentation of this useful information proved to be very popular and memorable.

As we run our year from September, May was the last meeting for this year and also our 7th AGM.  The opportunity was taken to ask our members to complete a simple questionnaire, as we had not done this for a few years.  The questions were revamped and included one about changing the name of SFE as this is also under consideration by the national executive.  The majority response was that the SFE name is now becoming known and it should not be changed.  Otherwise the responses to the questions did not provide any surprises and essentially asked for more of the same, so it is nice to know that we appear to be doing it right.

Other activities during the year included taking our own stand to Carers Together AGM (a Hampshire wide charity supporting Carers), Age Concern Hampshire AGM, various Sunrise Care Homes information days, and Southampton city council Scambusters event (a play with a message on how to deal with scams of all sorts, to which local older people are invited and which is also attended by other relevant organisations).  Just before the May meeting our Chair had contributed two articles on behalf of SFE to a special week of features for the Elderly in the Southern Daily Echo.  A new venture for the committee this year was to start local advertising in relevant publications.  We have started with the Hampshire County Council publication ‘Better Care and Support’ which lists all home care services and is published annually.  Members were asked to provide details of other publications in the area for consideration.

Our programme for next year is now being put into place.  We start in September in Salisbury with our Treasurer, Fiona Heald, who will be talking to us about the new LPA forms.  As she was part of the LPA Consultation Group in London we look forward to another informative discussion.

Shropshire Regional Group

By Lucy Scott

On Thursday 9th July 2009 the Shropshire Regional Group attended the Shropshire Education and Conference Centre in Shrewsbury for a presentation by District Judge Tony Davies, of the Court of Protection, and Martin John, Chief Executive of the Office of the Public Guardian.


District Judge Davies provided each delegate with a very useful handout to be read in conjunction with his presentation on recent cases following the implementation of the Mental Capacity Act 2005.

Martin John gave a frank and informative talk on the recent developments at the OPG. Members were able to ask questions and gave him feedback on their dealings with the OPG. This was a very constructive exercise and Martin did an excellent job of reassuring members and provided them with tips to ease their dealings with the OPG in the future.


Members commented that it had been one of the best sessions the Shropshire Group had held and looked forward to similar sessions in the future.

Thinking about getting more involved with SFE?

If anyone is interested in becoming a Regional Co-ordinator or getting involved with a group please contact Lakshmi Turner, SFE Development officer email: lakshmi@salsa.eclipse.co.uk. If you would like to help out in an existing regional group, please contact your local regional co-ordinator directly.

FORTHCOMING REGIONAL EVENTS
	Berkshire Regional Group 

	Date
	12th August 2009 

	Time 
	3.00 - 5.00 pm

	Venue
	Clifton Ingram LLP 

	Speaker
	Jo England – West Berkshire Council  

	Topic
	 Care fees - Local Authority  funding

	CPD
	2

	Fees
	Members           £40

Non Members    £60

	To book
	If you wish to attend please RSVP to Rob Jobson via email: r.jobson@gardner–leader.co.uk


	Yorkshire Regional Group 

	Date
	10th September 2009

	Time 
	2.00pm registration for 2.30pm start 

	Venue
	3 Albion Place Leeds LS1 6JL 

	Speaker
	Helen Clarke 

	Topic
	Mental Capacity Act update and Lasting Powers of Attorney 

	CPD
	2.5

	Fees
	£60 SFE Member 

£90 Non-member - £25 discount for 2nd and subsequent attendees from same firm 

	To book
	Contact - Tom Morrish:  Morrish Solicitors LLP 61 High Street Yeadon Leeds LS19 7SP 

Email - Tom.Morrish@morrishsolicitors.com 

Tel - 0113 250 7792 


Cont>>>>>

	((((((INAUGURAL MEETING((((((


	Devon & Cornwall Regional Group 

	Date
	14th September 2009 

	Time 
	3.30pm – 6:30pm

	Venue
	Michelmores LLP, Woodwater House, Pynes Hill, Exeter, EX2 5WR 

	Speaker
	Caroline Bielanska 

	Topic
	Avoiding Traps – Key Advice for Elderly Client Lawyers

	CPD
	3

	Fees
	Member   £70

Non – member   £90

Early bird discount (before 14 August 2009) £20 

Discount for 2nd or subsequent delegate from same firm/organisation   £20

	To book
	Name - Charlotte Davies 

Email - cad@michelmores.com 

Tel - 01392 687587 


Caroline Bielanska
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